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The Illinois Human Rights Act (“the Act”) was recently amended to provide that, unless otherwise 
authorized by law, it is a civil rights violation for any employer, employment agency or labor 
organization to use a conviction record, as defined under the Act, as a basis to refuse to hire, to 
segregate, or to act with respect to recruitment, hiring, promotion, renewal of employment, 
selection for training or apprenticeship, discharge, discipline, tenure or terms, privileges or 
conditions of employment (whether "disqualification" or "adverse action"), unless certain 
substantive and procedural steps are followed. 
 
These amendments also added a definition of a “conviction record” which is: “information 
indicating that a person has been convicted of a felony, misdemeanor or other criminal offense, 
placed on probation, fined, imprisoned, or paroled pursuant to any law enforcement or military 
authority.”  This definition should be broadly interpreted and could include more than a 
traditional criminal background check report. 
 
The Interactive Assessment 
Employers are now required to conduct a formal analysis, and disqualification from employment 
based on a conviction is only permitted if one of two restrictive standards is passed.  This analysis 
requires an interactive assessment to ensure there is a sufficient relationship between (1) the 
specific job, (2) the criminal history and (3) the surrounding circumstances such that one may 
reasonably think that (a) the same or similar offense may happen again or (b) the 
applicant/employee will be an unreasonable risk to property or people. 
 
An adverse action or disqualification is permitted only if there is: 
 

1) A substantial relationship between one or more of the previous criminal offenses and the 
employment sought or held; or 
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2) the granting or continuation of the employment would involve an unreasonable risk to 
property or to the safety or welfare of specific individuals or the general public.  
 

“Substantial relationship” means “consideration of whether the employment position offers the 
opportunity for the same or a similar offense to occur and whether the circumstances leading to 
the conduct for which the person was convicted will recur in the employment position. 
 
In making this determination, the following factors shall be considered along with other known 
relevant information: 
 

1) the length of time since the conviction record 
2) the number of convictions that appear on the conviction record 
3) the nature and severity of the conviction and its relationship to the safety and security 

of others 
4) the facts or circumstances surrounding the conviction 
5) the age of the employee at the time of the conviction 
6) evidence of rehabilitative efforts 

 
New Procedural Requirements 
Once an employer preliminarily makes an adverse decision or disqualification based on 
information from a conviction record, the employer must provide a Preliminary Decision Notice, 
in writing, to the applicant/employee that contains three things: 

 
1) the disqualifying conviction(s) and rationale for disqualification; 
2) ) a copy of the conviction report, if any; and 
3) explanation of the applicant/employee’s right to respond and provide evidence 

challenging accuracy of the record 
 

The applicant/employee must be afforded at least 5 business days to respond to the Preliminary 
Decision Notice.  If the employer makes a final decision to disqualify or take other adverse action 
based on information from a conviction record, the employer must provide the 
applicant/employee a Final Decision Notice, in writing, containing: 
 

1) the disqualifying conviction(s) and analysis; 
2) any procedure the employer has to challenge or request reconsideration of the decision; 

and 
3) the applicant/employee’s right to file a charge with Illinois Department of Human Rights 

 
It is critical for agencies to take the above steps and to maintain accurate documentation of these 
steps.  If the applicant/employee chooses to file a charge of discrimination with the Department 
of Human Rights, this documentation will be key to a successful defense.  These new 
requirements are effective immediately. 
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Implementation 
In order to ensure statewide compliance with these new requirements, a review process is being 
implemented, effective immediately.  If an agency engages in the interactive process with the 
applicant/employee who then timely responds to the Preliminary Decision Notice, the agency 
must confer with CMS Compliance regarding the information provided by the 
applicant/employee before proceeding with issuing the Final Decision Notice.  If approved by 
CMS Compliance, the agency shall use the attached Final Decision Notice to inform the 
applicant/employee of its final decision. 
 


